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Learning Objectives 

• Review ABA Rules of Professional Conduct (RPC), AICPA Statements 
on Standards of Tax Services (SSTS), key Circular 230 provisions, and 
other ethical standards applicable to tax professionals

• Review key rules relating to the use of technology by tax professionals

• Learn how to navigate ethical dilemmas that have arisen due to the 
use of social media and other technology tools

• Apply professional ethics standards to cutting-edge scenarios

X
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Tax Ethics Rules for CPAs and Lawyers
• AICPA Code of Professional Conduct

https://us.aicpa.org/research/standards/codeofconduct

• ABA Model Rules of Professional Conduct

https://www.americanbar.org/groups/professional_responsibility/publications/ 
model_rules_of_professional_conduct/model_rules_of_professional_conduct_ 
table_of_contents/

X
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Select Ethics Rules
ABA ABA ABA AICPA EquivalentICPA Equivalent
Client
Competence R. 1.1 0.300.060 Due Care

Scope of Representation
and Allocation of Authority R. 1.2 0.300.070 Scope and Nature of 

Services 

Diligence R. 1.3 0.300.060 Due Care

Communications R. 1.4 0.300.060.05 Due Care

Confidentiality of Information R. 1.6 1.700.001

Conflict of Interest R. 1.7 to 1.12 0.300.050 Objectivity and Independence

Organization as Client R. 1.13 0.300.020.02 Responsibilities

Advisor / Counselor R. 2.1 0.300.050.01 Objectivity
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Select Ethics Rules continued
ABA ABA AICPA EquivalentICPA Equivalent

Advocate
Meritorious Claims & Contentions R. 3.1 0.300.040.04 Integrity

Expediting Litigation R. 3.2 0.300.060.05 Due Care

Candor toward the Tribunal R. 3.3 0.300.040.03 Integrity

Fairness to Opposing Parties R. 3.4 0.300.040.03 Integrity
and Counsel

Truthfulness in Statements R. 4.1 0.300.040.03 Integrity

Supervisors and Subordinates R. 5.1 to 5.3 0.200.020.04

Unauthorized Practice R. 5.5

Advertising R. 7.1 to 7.3 1.400.090; 1.600

6

Other Ethics Rules

• State Bar Associations

• State CPA society*

• State board(s) of accountancy*

• Federal, state and local taxing authorities*
- IRS Circular 230
- Taxpayers’ Bills of Rights

• Other government agencies and regulators:
- Securities and Exchange Commission (SEC)*
- Public Company Accounting Oversight Board (PCAOB)*
- Government Accountability Office (GAO)*
- Department of Labor (DOL)*

*From AICPA Code of Professional Conduct
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Potential Consequences of Ethical Failures

• Corporate

• Reputation risk

• Shareholder suits

• Fines and penalties

• Criminal liability 

• Personal

• Disbarment

• Loss of CPA license

• Reputational risk

• Termination

• Criminal liability 

• Fines and penalties
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Question 1

• You are a tax attorney and CPA, and your firm has started
implementing AI to assist with tax research.

• Your client, a small business owner, seeks advice on a
complex tax matter on a tight budget.

• You use ChatGPT to assist with your research but don’t tell
the client.



5

9

Answer 1

• ABA Rule 1.4. Duty to Communicate: A lawyer shall reasonably
consult with the client about the means by which the client’s
objectives are to be accomplished

• ABA Resolution 112, August 2019:
• A lawyer should obtain approval from the client before using AI, and this consent must be

informed. The discussion should include the risks and limitations of the AI tool. In certain
circumstances, a lawyer’s decision not to use AI also may need to be communicated to the
client if using AI would benefit the client. Indeed, the lawyer’s failure to use AI could
implicate ABA Model Rule 1.5, which requires lawyer’s fees to be reasonable. Failing to use AI
technology that materially reduces the costs of providing legal services arguably could result
in a lawyer charging an unreasonable fee to a client.

Unethical
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Question 2

• ChatGPT finished the research in a few seconds.

• The research looks good, but you are unsure of how the 
information was generated or all the sources it used.

• Do you have a duty to supervise an algorithm? 
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Answer 2

• ABA Rule 5.1. Duty to Supervise: A lawyer having direct supervisory authority over another lawyer
shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of
Professional Conduct…[and] a lawyer having direct supervisory authority over the non-lawyer
shall make reasonable efforts to ensure that the person’s conduct is compatible with the
professional obligations of the lawyer.

• In 2012, the ABA amended the title of Model Rule 5.3 from “Responsibilities Regarding
Nonlawyer Assistants” to “Responsibilities Regarding Nonlawyer Assistance.”

• the change clarified that the scope of Rule 5.3 encompasses non-lawyers, whether human or not.

• ABA Resolution 112, August 2019:
• There are some tasks that should not be handled by today’s AI technology, and a lawyer must know where to draw

the line. At the same time, lawyers should avoid underutilizing AI, which could cause them to serve their clients less
efficiently. Ultimately, it’s a balancing act. Given that many lawyers are focused on detail and control over their
matter, it is easy to see why “the greater danger might very well be underutilization of, rather than overreliance
upon, artificial intelligence.”

Yes
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Answer 2 continued

• ABA Rule 1.1. Duty of Competence: A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

• Comment [8] to Rule 1.1 was modified in 2012 to emphasize that this duty of competency
includes a responsibility to understand the technology used in providing that representation:

• To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice,
including the benefits and risks associated with relevant technology, engage in continuing study and education and
comply with all continuing legal education requirements to which the lawyer is subject. (Emphasis added.)

• In Formal Opinion 483 (10/17/18), the ABA Standing Committee on Ethics and Professional Responsibility stated that 
this duty necessarily requires both an understanding of the basic

Features of the relevant technology and deployment of that technology in a manner that will
reasonably safeguard confidential client information.

• AICPA Rule 1.300.001.01(a):  Undertake only those professional services that the member or the
member’s firm can reasonably expect to be completed with professional competence.
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Answer 2 continued

• AICPA Rule 1.300.001.01(b): Exercise due professional care in the performance of professional
services.

• ABA Rule 1.3. Diligence: A lawyer shall act with reasonable diligence and promptness in
representing a client.

• ABA Formal Opinion 498: recommends reviewing the platform’s terms of service to 
ensure use of the platform is consistent with the lawyer’s ethical obligations.

• Circular 230 Section 10.51(a)(13):  Sanctionable conduct includes “an extreme departure from
standards of ordinary care.”

• Section 6662 Negligence Penalty
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Answer 2 continued

• People v. Zachariah C. Crabill, 23 PDJ 067 (Nov. 22, 2023)

• 90-day suspension, with the remainder of his 366-day suspension to be stayed upon 
completion of a 2-year probation period

• D. Mont. has banned use of AI to draft briefs.

• E.D. Wis. has considered requiring disclosure of the use of AI – both in briefs and in discovery.

• For now the judges have decided to table creating any rule and are monitoring the 
situation.
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Question 2 follow up question 

Is legal research considered the practice of law? What about reviewing a Voluntary
Disclosure Agreement (VDA) or other document – that is, things that can be done by
machine?

• ABA Rule 5.5. Unauthorized Practice of Law: A lawyer who is not admitted to practice in this
jurisdiction shall not, except as authorized by these Rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or hold out to the
public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.

• Lola v. Skadden, Arps, Slate, Meagher & Flom LLP, No. 14-3845 (2d Cir. 2015): Distinguishing
between tasks performed by machines and tasks performed by lawyers

• The Second Circuit found that tasks that could otherwise be performed entirely by a machine could not
be said to fall under the practice of law. Consequently, Lola raises the possibility that machines can
reclassify tasks that were traditionally considered the practice of law as now falling outside of the scope of the 
practice of law.
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Question 3

• Sam works remotely as an attorney and CPA and mostly conducts her work over
Zoom.

• Sam’s husband also works remotely, and their three sons are distance learning
and are home all day.

• Because of the limited space in their house, Sam has no choice but to use the
family kitchen to conduct her client work.

• Throughout the day, her children and husband come in and out of the kitchen to
grab snacks.

• Clients on Zoom can see and hear them, and they can see and hear the clients.

• When they come in the kitchen, Sam makes it a point to not discuss private
information with clients; otherwise, her work resumes as usual.
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Question 3 continued
Should Sam do anything differently?

A. Work with her family to designate break times when they are
allowed to enter the kitchen

B.  Position her computer so that her family members cannot see 
clients

C. Use a headset

D. Tell her employer she cannot work from home unless the 
employer pays the construction costs associated with a home 
renovation to add a private office.
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Answer 3

• ABA Model Rule 1.6. Confidentiality: A lawyer shall make reasonable efforts to
prevent the inadvertent or unauthorized disclosure of, or unauthorized access to,
information relating to the representation of a client.

• Comment 16 to this Rule further specifies that these reasonable efforts should safeguard
against (1) inadvertent or unauthorized disclosure by the attorney or other persons
participating in the representation or otherwise subject to the attorney’s supervision, and (2)
unauthorized access by third parties.

• Attorneys working from home must consider the above factors and make reasonable efforts
to ensure that any unauthorized persons, such as family members or social visitors, do not
access confidential documents stored in a home office or overhear confidential
communications.

A, B, and C 
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Question 4

• Ariel is a SALT attorney who maintains a blog.

• Ariel recently won an administrative decision against the DOR on a hotly
contested use tax refund claim.

• Ariel decides, without asking her client, to write a blog about the decision.

• In the article, Ariel lists the name of her client, the name of the case, the amount
of the refund, the docket number, and a brief description of the issues – all
matters of public record.

• Because the DOR was so difficult, Ariel mentions that the DOR rejected her
client’s last settlement offer of 70% of the refund claim.
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Question 4 continued
Ariel’s article is :

A. Ethical.

B. Ethical if she removes the reference to his client’s settlement 
offer.

C. Ethical so long as she limits it to information found in the
administrative decision which is publicly available.

D. Unethical.
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Answer 4
Unethical
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Answer 4 continued
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Question 5
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Answer 5
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Question 6
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Answer 6
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Question 7
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Answer 7
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Question 8 
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Question 8 continued 
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Answer 8
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Question 9 
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Question 9 continued 

34

Answer 9
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Question 10
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Answer 10
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Question 11
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Question 11 continued
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Answer 11
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Question 12
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Answer 12
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Question 13
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Answer 13
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Question 14
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Answer 14
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Question 15
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Answer 15
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Question 16
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Answer 16

November 1, 2024

 Eric G. Pearson 

– Partner | Milwaukee

 T: 414.319.7360

 E: epearson@foley.com
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